IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

ORIGINAL APPLICATION NO.734 OF 2018

(Subject : Continuation in service)
DISTRICT : MUMBAI

Shri Samadhan B. Kale,

Scientific Officer, Group B

(Cyber Crime and TASI Division)

Directorate of Forensic Science, Kalina, Mumbai
R/o. Room NO.17, Building No.53,

Worli Police Camp, Near Hill top Hotel,

Worli, Mumbai 400 030

—_— — — ~— ~— ~— ~—

Shri Suhas M. Jamale,

Scientific Officer, Group B

(Psychology Division)

Directorate of Forensic Science, Kalina, Mumbai
R/o. 9-H, Kolivery Village,

Near St. Roque, Kalina,

Santacruz (E), Mumbai 98.

—_— — — ~— ~— ~— ~—

Shri Kiran V. Bagekari,

Scientific Officer, Group B

(Cyber Crime and TASI Division)

Directorate of Forensic Science, Kalina, Mumbai
R/o. 9, Rajesh Kunj Chawl,

Behind BMC School, T.P. Road,

Tembipada, Bhandup (W),

Mumbai 400 078.

—_— — — — ~— ~— ~— ~—

Miss. Sonali J. More,

Scientific Officer, Group B

(Cyber Crime and TASI Division)

Directorate of Forensic Science, Kalina, Mumbai
603, Sadhana Building,

Vasant Complex Mahavir Nagar,

Kandivali West, Mumbai 67

—_— — — ~— ~— ~— ~—

Shri Vitthal G. Mulik,

Scientific Officer, Group B

(Cyber Crime and TASI Division)

Directorate of Forensic Science, Kalina, Mumbai
R/o. Building No.11, Gl : 3/25,

Sector 6, Ghansoli, Navi Mumbai 400 701

—_— — ~— ~— ~— ~—
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Shri Ajit V. Waghmare,

Scientific Officer, Group B

(Cyber Crime and TASI Division)

Directorate of Forensic Science, Kalina, Mumbai
R/o. Room NO.11, Gl : 3/25,

Sector 6, Ghansoli,

Navi Mumbai 400 701

Shri Ashish D. Rathod,

Scientific Officer, Group B

(Cyber Crime and TASI Division)

Directorate of Forensic Science, Kalina, Mumbai
R/o. Kulswamini Residency,

B-202, Plot N0.183, Sector 136, Kharghar,

Navi Mumbai 410 210

Shri Gopal R. Borkar,

Scientific Officer, Group B

(Cyber Crime and TASI Division)

Directorate of Forensic Science, Kalina, Mumbai

R/o0. Room NO.401, Plot No.59A, Mahavir Villa,
Sector 35, Kamote, Near Mansarovar Railway Station,
Navi Mumbai 410 209

Shri Anil D. Chavare,

Scientific Officer, Group B

Regional Forensic Science Laboratory,

Pune 7

R/o. Near Divine School,

Tuljabhavani Nagar,

Bank of Maharashtra Chowk, Pimple Gurav,
Pune 411 061

Shri Sushil P. Nerpagar,

Scientific Officer, Group B

(Regional Forensic Science Laboratory,)
Nashik

R/o. C/o. Gulabrao Saner,

Bldg. Ruhi 1, Near Lamkhele Mala,
Hanuman Mandir, Tarwala Nagar,
Dindori Road, Nashik 422 003

Shri Vaibhav Nandkumar Shete,
Scientific Officer, Group B

(Regional Forensic Science Laboratory,)
Pune 7

R/o. All, Sundarshilp Apartment,

Tanaji Chowk, Kothrud Stand,

Pune 411 038

—_— — — — — ~— ~— ~— —_— — — — ~— ~— ~— ~— —_— — — ~— ~— ~— ~— —_— — — ~— ~— ~—

—_— — — ~— ~— ~— ~—
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12. Shri Ravindra H. Mahajan,
Scientific Officer, Group B
(Cyber Crime and TASI Division)
Directorate of Forensic Science, Kalina, Mumbai
R/o. G108, RBI Colony, Santacruz West,

—_— — ~— ~— ~— ~—

Mumbai
....Applicants.
Versus
1. The Director General, )
(Judicial and Technical)/, )
Director, the Directorate of Forensic Science )
Laboratories (M.S.) Home Department, )
Having office at Vidyanagari, )
Kalina, Santacruz (E), )
Mumbai 98 )
2. The State of Maharashtra, )
The Additional Chief Secretary, )
Home Department, )
Having office at Mantralaya, )
Mumbai 400 032. )
...Respondents.
Shri A.V. Bandiwadekar, the learned Advocates for the Applicants.
Ms. S.P. Manchekar, the learned Chief Presenting Officer for the Respondents.
CORAM :  JUSTICE SHRI A.H. JOSHI, CHAIRMAN
RESERVED ON : 28.11.2018.
PRONOUNCED ON : 14.12.2018
JUDGMENT
1. Heard Shri A.V. Bandiwadekar, the learned Advocates for the Applicants and Ms.
S.P. Manchekar, the learned Chief Presenting Officer for the Respondents.
2. This O.A. pertains to claim by the Applicants who were appointed as Scientific

Officers (Tape Authentication and Speaker Identification), except Applicant No.2, who is

appointed as Scientific Officer, Group-B, Psychological Division.
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3. M.A.No.581 of 2018 was taken up for hearing. During hearing of M.A., it had

transpired that immediate hearing of Original Application would be possible as well would

be more expedient. Both sides agreed for immediate hearing of Original Applications.

Therefore, all Original Applications in present group are taken up for final disposal.

4, Heard both sides. Perused the record annexed to Original Applications and the

documents and charts tendered at bar during the course of hearing.

5. Prayers of the Applicant in present O.A. are as follows :-

“ a]

b]

c]

d]

e]

By a suitable order/ direction, this Hon’ble Tribunal may be pleased to direct the
Respondents to invoke the Doctrine of “similarly situated persons” and thus to
extend in favour of the Petitioners the benefits of the decision of the Hon’ble
Bombay High Court (Nagpur Bench) rendered in Writ Petition No.2046 of 2010
decoded pm 19.10.2013 and confirmed by the Hon’ble Supreme court in special
Leave Petition [Civil] No.39014 of 2013 vide order dated 6.1.2015 vis-a vis
absorption of the services of the Petitioners in the post of Scientific Officer, from
the initial date of the appointment or otherwise as mentioned against each
Petitioner in the Chart [EXHIBIT-A] with all the consequential service benefits.
By a suitable order/ direction, this Hon’ble Tribunal may be pleased to direct the
Respondents to take steps in accordance with the provisions of the G.R. dated
8.5.2018 towards the absorption on regular basis on the Petitioners as Scientific
Officer from their initial date of appointment on contract basis within a period
of 8 weeks from the date of the order of the Hon’ble Tribunal and to grant the
Petitioners all the consequential service benefits.
By a suitable order/ direction, this Hon’ble Tribunal may be pleased to direct the
Respondents to forthwith absorb the Petitioners in the post of Scientific Officers
and confirm the benefits of permanency upon them from the initial date of the
appointment and continue the service of the Petitioners with all the
consequential benefits.
By a suitable order/ direction, this Hon’ble Tribunal may be pleased to direct the
Respondents to condone intermittent artificial / technical breaks given by the
Respondent No.1 / the Appointing Authority, while effecting the orders of
appointment of the Petitioners from time to time in the post of Scientific Officer
and thus to treat the services of the Petitioners to be continuous service from
the initial date of the appointment and accordingly the Petitioners be granted
all the consequential service benefits.
In the alternative and without prejudice to above, by a suitable order / direction,
this Hon’ble Tribunal may be pleased to direct the Respondents to take policy
decision as one time measure in respect of the Petitioners vis-a-vis
regularization of their services from the initial date of the appointment as
mentioned against each Petitioner in the Chart [EXHIBIT-A] with all the
consequential service benefits.”

(Quoted from Pages 34 to 36 of the paper book of OA.)
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6. In support of prayers as averred in O.A. Applicant has averred certain facts and

grounds. Gist of the pleadings and grounds is summarized as follows :-

(f)

(i)

(m)

Applicants are duly selected.

They have served for period which is more than two to three years and by
ignoring artificial breaks, they must be absorbed.

Applicants have secured experience while working as temporary and on
contract basis with the government, and Applicants’ services would be more
useful as compared to freshers.

Freshers who have been invited and who may be eventually selected do not
have experience of work in forensic laboratory and appointment of such
candidates will not serve interest of State and the investigation.

Appointment / continuation of applicants barely for fixed period of 12 or 11
months, despite creation of posts by Government Resolution 10.02.2017 is
arbitrary and malafide.

The terms on which applicants are appointed had to be accepted by them as
they had no option, hence Government cannot put strong or much less
fervent reliance on terms of appointment.

By ignoring terms by which Applicants were appointed, their services
deserve to be continued and absorbed by following the dictum as laid down
in the judgment of Hon’ble High Court Nagpur in case of Sachin Dawle’s
case, decided by the Nagpur Bench of Hon’ble High Court Writ Petition
No0.2046 of 2010 which is upheld by the Hon’ble Supreme Court.

Applicants who are not back door entrants but are duly selected candidates,
deserve to be absorbed.

The conduct of the Government ought to be fair as the model employer and
the employees who have been continued for years together deserve to be
absorbed permanently. The conduct of the Government is in violation of
Article 14 of the Constitution of India and applicant has made out the case
for grant of relief sought for.

The ratio as laid down in Sachin Dawle’s case has been followed in many
cases, even thereafter.

Similarly situated employees from various other departments have been
regularized while applicants are not conferred permanency and absorption
and they have been discriminated.

Government is half way ahead in the process of absorption of applicants in
Government service as is evident from Government decision dated
08.05.2018 (copy whereof is at Exhibit J, page 204) annexed to 0.A.No.517
of 2018.

Government has absorbed about 18 Assistant Professors and Dental
Surgeons serving in Government Dental Colleges and Applicants shall be
given the same treatment.
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7. Summary of applicants’ pleadings narrated in foregoing paragraph is answered by

the State in the affidavit in reply, summary thereof is as follows :-

(a)

There was increase in workload which had to be met by temporary increase
in the strength and therefore as a device of mitigation, by following
reasonable and fair procedure recruitment of applicants and others was
done on contract basis and for fixed duration.

In view of pressure of work, posts had to be filled in on adhoc basis by
adopting reasonable and fair procedure and on contract basis. Therefore,
for selecting the class Il posts of Scientific Officers, walk in interviews were
held. Hence, by adopting reasonable and fair procedure, posts are being
filled in.

The “form” of appointment i.e. contract for fixed period, be adopted is the
prerogative of the Government.

Now in view that regular recruitment is undertaken, applicants cannot be
absorbed.

Ratio laid down in Sachin Dawle’s case and cases decided after following
Sachin Dawle’s case do not govern present O.A,, for want of parity.

Absorption of adhoc/ temporary employees in other department does not
have parity whatsoever with that of Applicants.

Introductory part of G.R. dated 15.06.2017, (page 115 of O.A.No.517 of
2018) evidences the reasons and documents which had laid to absorption of
Assistant Professor and Dental Surgeons. Thus absorption had become
necessary because selection on those posts was being inordinately delayed
and it was going to adversely effect intake capacity of number of students,
as well as serving to the patients. Therefore, the said absorption cannot be
relied upon by the Applicants on parity.

Perusal of the Government decision dated 08.5.2018 (Exhibit X, page 228 of
0.A.No.734 of 2018), reveals that it relates to the proposal of absorption of
326 Instructors appointed in ITI on contract basis and for that purpose the
Committee is appointed by the Government. This document does not
evidence, that the question of absorption of the Scientific Officers is under
consideration of the Government at any point of time.

8. The case proceeds on following admitted background :-

(a)

It is evident from latest Government decision dated 10.02.2017 that while in
all 133 posts have been created for Cyber Crime, Tape Authentication and
Speaker Identification Department, only 46 posts are created as permanent
posts. There is no other document suggesting that Additional posts were
created.

All earlier Government Resolution had created posts on year to year basis.
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Procedure of recruitment and form of appointment done on ad-hoc basis/
Temporary appointment, are the matters of prerogative of the Government
as is upheld in Sachin Dawle’s case by Hon’ble High Court.

The main thrust of claim of applicants is based on Sachin Dawle’s case and
the plea of discrimination.

Therefore this Tribunal has to examine applicant’s case by using Sachin
Dawle’s case as a precedent and a measuring unit or device/ parameter.

Various Applicants were appointed from time to time by different orders
which are as follows :-

Sr. Order dated No. of officers appointed
No.

1 21.06.2014 14

2 15.05.2015 81

3 30.09.2016 81

4 03.10.2017 75

Present group of these Applicants are amongst those whose appointments
are governed by the order referred to in foregoing paragraphs.

54 posts are created for one year on 23.08.2017 for which appointments
were made by order dated 12.04.2018 which will come to end on
15.03.2019, and these officers are actually working.

The Government of Maharashtra has framed recruitment rules of the post
of Scientific Officers by notification dated 25.09.2014.

All appointment orders described in paragraph No.10 spell out that :-
(i) Appointments are on contract basis.

(ii) These are for fixed duration specified therein i.e. 12 or 11 months,
and are made against posts created for fixed period of one year.

(iii) Appointments are to come to end automatically upon receipt of
duly selected candidates, which ever be earlier.

(iv) These appointments are on lumpsum Salary specified therein.

At present total 60 posts of Scientific Officers (Tape Authentication and
Speaker Identification) are created on the permanent establishment of
Government. These 60 posts consists of 42 posts created through
Government decision dated 10.02.2017 (Exhibit — D, page 51 of the paper
book of 0.A.). As per the Recruitment rules the quota divided for
nomination and promotion is 75 : 25. Due to the breakup of quota only 45
posts of Scientific Officers (TASI) on establishment are available for direct
recruitment.

During pendency of OA, advertisement for inviting applications for 43 posts
of Scientific Officers (TASI), which number can increase, has been issued.



(m)

(n)

(o)
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Applicants in present O.As. and many other candidates have applied for
selection and appointment as Scientific Officers furtherance to the
advertisement dated 24.3.2017.

During the hearing the State has tendered copy of note put up by it for
demonstrating that in order to meet certain increasing workload,
Department wanted additional posts on temporary basis. However, the
Government has refused to accord the sanction for creation of additional
posts.

Applicants have orally urged on the basis of admitted fact there exists work
load and for that purpose the Director has demanded creation of temporary
posts for one year for present, however Government has refused to create/
grant sanction of additional posts.

9. In view of the foregoing discussion it is necessary to advert to facts of presentcase.

Those are referred in brief in paragraphs to follow.

10. This Tribunal has perused the judgment in case of Sachin Dawle (supra). It is

evident from judgment in Sachin Dawle’s case that certain facts therein were patent and

glaring, which need advertence. Relevant facts in Sachin Dawle’s case are culled and listed

as below:-

(a)

Writ Petitioners before Hon’ble High Court in Sachin Dawle’s case were in
service for more than 10 years.

Petitioners therein were duly qualified for the post as per the recruitment
rules.

Those petitioners were selected by observing due selection process.

Though temporarily appointed, petitioners therein are not ‘back door
entrants’ as was the case of State of Karnataka Vs Umadevi.

The petitioners were given leave facilities since 18.02.2016.

For temporary appointment, the post of lectures in polytechnic colleges
were taken out of purview of M.P.S.C. by Government’s communication
dated 29.03.2008.

There exist 5000 vacancies of teaching staff in Government Polytechnic
colleges in the State however, the advertisement issued by Government was
only for 400 posts, and even if 400 posts are filled in, more than 4500 will
remain vacant.

Absorption of Petitioner therein in employment would not adversely affect
candidates who would be selected in furtherance to advertisement.

Lecturers in private polytechnic colleges, who are similarly situated have
been made permanent and the Petitioners claimed same/similar treatment.
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11. The points of facts which are listed in foregoing paragraphs, are extracted /
segregation from the judgments of Hon’ble High Court in Sachin Dawle’s case and inter alia

from paragraphs 15 & 17 to 19 thereof.

12. The facts which have led to the judgment of the Hon’ble High Court in Sachin
Dawle’s case are to be considered, by arranging in juxtaposition, either in actual or
notional. For this exercise, facts of applicants’ case have to be compared with the facts of
case of Sachin Dawle’s case.

13. Therefore, at the costs of repetition facts in present Original Application are
summarized for easy comparison as herein below :-

(a) Applicants have been appointed on contract basis for fixed period against
the post which were created only for one year at one time.

(b) These newly created posts on year to year basis were not permanent posts
rather created on year to year basis and for fixed duration.

(c) Applicants had participated in the process of selection in the form of walk in
interview, and definitely like Sachin Dawle’s case, applicants too are not
back door entrants.

(d) While, the posts held by Applicants were created on year to year basis, 46
posts have been created on permanent basis in 2017 for which before filing
of present O.A. requisition was sent during the pendency of present O.A.
advertisement has been issued by M.P.S.C..

(e) 15 out of 60 sanctioned posts have been marked for promotional channel as
provided in the recruitment rules.

(f) Government has refused to sanction additional posts (over and above
sanctioned permanent posts).

(g) Total tenure of applicants in present O.A.s is as below:-
(i) | Applicant No.3 5 years 11 months
(i) | Applicant Nos.4to 6,8 and 12 3 years 11 months
(iii) | Applicant No.7 3 years 3 months
(iv) | Applicant Nos.1, 2,9to 11 2 years 11 months
14. If the points of similarity and dissimilarity in facts of present O.A. and Sachin

Dawle’s case when are cross matched, the points of lack of parity, are patent. It is evident
that, by no permutation and combination applicants’ can be equated and held to be a

match or stand on parity with that of the petitioners in Sachin Dawle’s case.

15. It is evident that except Applicants No.3, 4 to 8 and 12, all have served for the

period less than 3 years and all have served on fixed tenure and on contract basis.
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16. During the hearing the State has tendered copy of note put up by it for
demonstrating that in order to meet certain increasing workload, Department wanted
additional posts on temporary basis. However, the Government has refused to accord the
sanction for creation of additional posts. State has absolute power to decide as to number

of posts, and this matter is beyond judicial reach.

17. In so far as pleadings of discrimination which are narrated in O.A., are concerned,
these pleadings are aimed to compare with instances of absorption as regards:-

(a) Lecturers in Medical Colleges;

(b) Assistant Engineers;

(c) Shikshan Sevaks;

(d) Lecturers in Government Polytechnic Colleges.

(e) Associate Professors and Dental Surgeons in Government Dental Colleges.

18. Applicants have not described and pleaded as to how facts of applicants’ case are

comparable to foregoing illustrations.

19. Applicants have failed to plead as to on what basis applicants belong to the class of

lecturers in Medical colleges, on the ground of parity.

20. In absence of pleadings any discussion about comparability or parity with Assistant

Engineers in Class-1l and discussion cannot be done.

21. The post of Shikshan-sevaks is a class apart. Shikshan-Sevaks are all employees of
private schools and it is a common knowledge that the Government is not the employer of
the Shikshan-sevaks. All Shikshan-Sevaks were appointed as Shikshan Sevaks on adhoc
basis furtherance to a comprehensive scheme to appoint and to absorb them after fixed
tenure. Therefore the class of Shikshan-Sevaks is not fit to be cited for demand of equal

treatment or for parity

22. Pleadings as regards discrimination are too scant to take cognizance of plea of

discrimination as to all classes cited in the O.A..

23. As discussed, Sachin Dawle’s case about 317 lecturers in Government Polytechnic
Colleges, is not at all comparable with the case of the applicants on whatsoever ground or

count and parity. Rather dissimilarity is patent.
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24. Learned Advocate Shri A.V. Bandiwadekar for the Applicant has argued that the
Government is half way ahead in the process of absorption of applicants in Government
service by placing reliance on Government decision dated 08.05.2018 (copy whereof is at
Exhibit X, page 228 annexed to 0.A.No0.734 of 2018) and that on parity applicants would
need to be absorbed. Perusal of the decision date 08.05.2018, reveals that it relates to the
proposal of absorption of 326 Instructors appointed in ITI on contract basis and for that
purpose the Committee is appointed by the Government. This document does not
evidence, decision even qua instructors in I.T.l., much less, even suggest that the question
of absorption of the Scientific Officers was under consideration of the Government at any
point of time. The said proposal which is under consideration of the Government is totally

irrelevant as far as the present O.A. is concerned.

25. Learned Advocate Shri M.A. Choudhari for the Applicants in connected 0.A.No.517 of
2018 has placed reliance on absorption of service of Dental Surgeon done by Government
through G.R. dated 15.06.2017 (copy whereof is at page 115 of the paper book of O.A.).
Perusal of text of Government decision dated 15.06.2017 reveals that proposal for
absorption of Assistant Professors, Dental Surgeon had became necessary in view of the
circumstances that the delay in filing in the posts was likely to adversely affect the medical
services as well as would have adversely affect the number of intake of students in view of
restrictions placed by Dental Council as well as Medical Council of India. Thus on facts,
Applicants’ case is not comparable on parity with the case of Assistant Professor and of
Dental Surgeons serving on adhoc basis in Government Dental Colleges. In present case,
the posts held by Applicants were created on year to year basis and now regular
recruitment process has already began while in case of Dental Surgeons, the candidates
were not being available and selection process was being inordinately delayed. Thus there

is no comparability in these two cadres.

26. This Tribunal has already discussed in detail as to how the case of applicants do not
stand on parity with that of petitioners in Sachin Dawle’s case (Lecturers in Polytechnic
Colleges) seen from the angle of length of service, number of vacancies, opportunity for

consideration etc, or on grounds whatsoever.
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27. Learned Advocate Shri A.V. Bandiwadekar for the Applicants placed reliance on
various judgments to urge that breaks in service have to be condoned. These judgments are

as follows :-

Sr. Judgments
No.

1 | Mohd. Abdul Kadir and Another Versus Director General of Office, Assam, Civil
Appeal No.7922 of 2022, decided on April 22, 2009, (2009) 2 Supreme Court
Cases (L&S) 227.

2. | Shri Abhiman Maruti Sarvade (0.A.N0.57/2006) with Shri Prafulla Damodar
Thakare, (0.A.N0.64/2006) Versus The State of Maharashtra & Ors. dated
13.06.2013.

3. | The State of Maharashtra Versus Dr. Sangita Raghvir Phatale, Writ Petition
No.3484 of 2005, dated 27.11.2008, High Court of Judicature at Bombay Bench
at Aurangabad.

4. | State of Maharashtra & Anr. Etc. Versus Sangita Etc., Petitions for Special Leave
to Appeal (Civil)...../CC18902/18915/2010, dated 02.02.2011.

5. | Vaidya Mayur Ramesh Deshmukh Versus The State of Maharashtra & Ors. in
Writ Petition No.8118 of 2015, dated 25.02.2016, High Court of Judicature at
Bombay Bench at Aurangabad.

28. In view of finding that applicants are not entitled for absorption/ regularization the
aspect of break in service is not germane or relevant to present O.A and any more

discussion on these judgments is not required.

29. Thus, the posts and persons holding various posts referred to in O.A. are not
comparable with the post, nature of work, purpose and reason of absorption/ grant of

permanency.

30. On its own merit as well on the point of discrimination, present Original Application
does not have merit. Hence present Original Application deserves to be dismissed and are

dismissed.

31. We have not adjudicated the claim of the Applicant No.2, who was appointed as
Scientific Assistant (Psychology), since the case has not been represented independently
rather it is also argued as if he too belonged to the cadre of Scientific Officer (TASI).The

claim of Applicant No.2 is kept open, for adjudication, if occasion arises.
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32. Hence present Original Application deserves to be dismissed and is dismissed, except

the claim of Applicant No.2.

33. Parties are directed to bear own costs.

34. Interim relief granted by this Tribunal on 31.08.2018 is hereby vacated.

Sd/-

(A.H. Joshi, J.)
Chairman
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